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A Tenant’s Dilemma: The Arkansas 
Residential Landlord-Tenant Act of 2007 

I.  INTRODUCTION 

“[T]he legislature, rather than the courts, is empowered to declare 

public policy . . .  and whether a law is good or bad, wise or unwise, is 

a question for the legislature . . . .”
1
 

Nearly forty years have passed since the Uniform 
Residential Landlord and Tenant Act (URLTA)

2
 was initially 

proposed to the Arkansas Legislature, urging the replacement of 
the hundred-year precedent of caveat lessee, or renter beware.

3
  

Since its first rejection in 1972, the public, courts, and 
lawmakers have often suggested that the legislature revisit 
landlord-tenant relations to hold both landlords and tenants 
responsible for the quality and safety of leased property.

4
  Yet, 

Arkansas is the only remaining state practicing caveat lessee, 
adamantly refusing to adopt some type of minimum standard.

5
  

 

         

 The author would like to thank Professor Karen Koch, University of Arkansas 

School of Law, and Meredith Morgan, J.D. 2009, University of Arkansas School of Law, 

for their guidance and support in drafting this note. 

1. Tennell v. Midtown Apartments Ltd. P‟ship., No. CA 06-127, 2006 WL 3307466, 

at *3 (Ark. Ct. App. 2006) (citations omitted). 

2. See generally UNIF. RESIDENTIAL LANDLORD & TENANT ACT, 7B U.L.A. 289 

(2006). 

3. See Thomas v. Stewart, 347 Ark. 33, 42-43, 60 S.W.3d 415, 421-22 (2001) 

(Brown, J., concurring).  Arkansas claims its law is based on URLTA; however, it does not 

satisfy any of the suggested goals of URLTA.  For further discussion, see generally 

Marshall Prettyman, The Landlord Protection Act, Arkansas Code Section 18-17-101 et. 

seq. 2008 ARK. L. NOTES 71 (2008). 

4. Stewart, 347 Ark. at 42-43, 60 S.W.3d at 421-22; see also Tennell, 2006 WL 

3307466, at *3; Propst v. McNeill, 326 Ark. 623, 626, 932 S.W.2d 766, 768 (1996).  The 

most recent, and highly commendable, Arkansas House Bill proposing minimum standard 

requirements, sponsored by Democrat Representative Steve Harrelson, died in committee 

on May 1, 2009.  See H.R. 2141, 87th Gen. Assem., Reg. Sess. (Ark. 2009), available at 

http://www.arkleg.state.ar.us/assembly/2009/R/Bills/HB2141.pdf (last visited Oct. 5, 

2009). 

5. Prettyman, supra note 3, at 71-72.  The state of Alabama shared this distinction 

with Arkansas until 2006 when it passed a habitability statute “with some fanfare . . . so it 

would not be one of only two states not recognizing the concept.” Id. 
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Adding insult to injury, in 2006, the legislature responded to 
another push for change not by an overhaul of the common-law, 
but by statutorily codifying the precedent of caveat lessee.

6
  As 

the law currently stands, Arkansas creates clear obligations on 
tenants to maintain the quality and safety of the leased premises 
and provides the landlord specific remedies upon default, but 
imparts absolutely no reciprocal obligations on landlords.

7
 

Claiming to modernize and revise and giving hope to those 
requesting change, the legislature passed the Arkansas 
Residential Landlord-Tenant Act of 2007.

8
  Unfortunately, little 

was changed for over a quarter of Arkansas‟s population that 
leases property for shelter.  The statute largely restates caveat 
lessee, without exception.

9
 

This note will first outline a brief history of landlord-tenant 
relations by discussing the shift from caveat lessee to the wide 
adoption of a minimum standard.  Part II of this note compares 
the major categorical views of landlord-tenant law in the nation: 
the majority‟s adoption of a minimum standard and Arkansas‟s 
view of common-law caveat lessee.  Part III analyzes 
Arkansas‟s 2007 legislation and suggests that the legislature 
failed to take advantage of the opportunity to make a needed 
change.  Specifically, the arguments used for creation of caveat 
lessee in feudal Europe now hold little weight and are replaced 
by a societal need for the adoption of a minimum standard.  
Finally, Part III suggests it is not too late to take action and 
argues that the legislature should modernize Arkansas‟s law in 
this area by adopting and codifying minimum standard 
requirements.  Part IV concludes the note and includes a 
proposal of sample legislation for consideration. 

 

6. Act 928, 2005 Ark. Acts 2906 (codified as amended at ARK. CODE ANN. § 18-16-

110 (Supp. 2009)); see also Kristen A. Sluyter, Survey of Legislation: 2005 Arkansas 

General Assembly, 28 U. ARK. LITTLE ROCK L. REV. 385, 385 (2006). 

7. See ARK. CODE ANN. §§ 18-17-601, -702 (Supp. 2009)). 

8. Act 1004, 2007 Ark. Acts 5110 (codified as amended at ARK. CODE ANN. §§ 18-

17-101 to -913 (Supp. 2009)).  This Act is formally known as the “Arkansas Residential 

Landlord-Tenant Act of 2007.”  ARK. CODE. ANN. § 18-17-101. 

9. ARK. CODE ANN. § 18-16-110; see also Prettyman, supra note 3, at 71.  The 

statute contains one provision that could be seen as pro-tenant.  See ARK. CODE ANN. § 18-

17-601(6)-(7); see also Prettyman, supra note 3 at 75.  In order for the tenant to be liable 

for the damages caused by a third party, the party must be on the premises with the tenant‟s 

permission or allowed access by the tenant.  See ARK. CODE ANN. § 18-17-601(6)-(7); see 

also Prettyman, supra note 3 at 75. 
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II.  BACKGROUND 

A. Brief History of Landlord-Tenant Relations 

Dating back to feudal times, the theory of caveat lessee was 
commonly used throughout Europe and the United States.

10
  

Specifically, Arkansas adopted the doctrine in 1897.
11

  The 
theory is centered on property-law principles that the landlord is 
theoretically conveying a specific piece of land for a period of 
time.

12
  Therefore, once the landlord delivered possession, he 

had no responsibilities to repair the property or to maintain the 
general state of the property or building subsequently thereon.

13
  

Even if there is a specific covenant in the lease creating a duty 
for the landlord to repair or maintain the premises, the breach of 
this covenant does not absolve the tenant‟s responsibility to pay 
rent for the entirety of lease because the covenant to repair is 
considered independent of the exchange of rent for possession.

14
  

This reasoning was supported by the fact that leases were 
generally formed for agricultural purposes, and those seeking 
them were capable of determining the purposes and fitness of 
the land.

15
  Consequently, the “conveyance of structures or 

buildings pursuant to a lease of real property was of secondary 
importance to a transfer of interest in the land.”

16
   

As the Industrial Revolution spurred the growth of urban 
centers, the roles of leased lands began to change.

17
  More and 

more leased lands were used exclusively for the building that sat 
upon them, serving as a home for the renters.

18
  Accordingly, 

courts started recognizing exceptions to the common-law rule of 
caveat lessee, giving landlords responsibilities that extended 

 

10. Jonathan M. Purver, Annotation, Modern Status of Rules as to the Existence of 

Implied Warranty of Habitability or Fitness for Use of Leased Premises, 40 A.L.R.3d 646, 

650 (1971). 

11. See Haizlip v. Rosenburg, 63 Ark. 430, 430, 39 S.W. 60, 60 (1897). 

12. PATRICK J. ROHAN, CURRENT LEASING LAW AND TECHNIQUES, § 3.01 (2004); 

Mark S. Dennison, Cause of Action for Breach of Implied Warranty of Habitability in 

Residential Lease, 25 CAUSES OF ACTION 2D 493, §1, at 499 (2004);. 

13. Dennison, supra note 12, § 1; ROHAN , supra note 12, § 3.01. 

14. Dennison, supra note 12, § 2. 

15. ROHAN, supra note 12, §§ 3.01-3.01[1] 

16. Id. 

17. Stephen J. Maddex, Note, Propst v. McNeill: Arkansas Landlord-Tenant Law, A 

Time for Change, 51 ARK. L. REV. 575, 582 (1998). 

18. See Javins v. First Nat‟l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir. 1970). 
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past the delivery of possession.
19

  These included: 

(1) a landlord has a duty to repair latent defects present at 
the time of execution of the lease agreement; (2) the 
landlord has a duty to repair dangerous conditions existing 
in an area open for public use; (3) the landlord can be held 
liable in tort for failing to properly repair a dangerous 
condition after he had covenanted or volunteered to do so; 
(4) the landlord has a duty to repair areas and 
instrumentalities remaining under the landlord‟s control; 
(5) a landlord may have a duty to keep in good repair 
furnished premises involved in short-term leases; and (6) 
caveat lessee may not apply to leases entered into before 
the premises have been completely constructed.

20
 

As urban areas continued to develop, legal committees, 
legislatures, and courts recognized that “[t]oday‟s urban tenants, 
the vast majority of whom live in multiple dwelling houses, are 
interested, not in the land, but solely in „a house suitable for 
occupation.‟”

21
  As a result, “[t]he theory of caveat [lessee] in 

the area of residential landlord-tenant law has nearly 
disappeared.”

22
  In its place, most states have adopted minimum 

standard requirements to which the landlords and tenants must 
comply, such as the implied warranty of habitability or the 
URLTA.

23
 

B. Majority View: Minimum Standard Approach 

Instead of continuing to search for “gaps and exceptions” in 
the common law, every state, except Arkansas, currently has 
adopted a minimum-standard approach.

24
  The two most 

common approaches are the implied warranty of habitability, 
usually supported by statute, or a version of the URLTA model 
law.

25
  These standards require that a residence, to the landlord‟s 

knowledge, be free of latent defects and compliant with any 
applicable housing law, ordinance, or regulation that necessitate 

 

19. See Maddex, supra note 17, at 582. 

20. Id. at 582-83. See infra notes 92-106 and accompanying text for a more detailed 

explanation of the exceptions to caveat lessee. 

21. Javins, 428 F.2d at 1078. 

22. ROHAN, supra note 12, § 3.01. 

23. Maddex, supra note 17, at 576. 

24. See Dennison, supra note 12, § 2, at 502. 

25. See ROHAN, supra note 12, §19.05. 
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the premises be safe, sanitary and fit for living purposes.
26

 
Imposing a minimum standard alters the obligations of both 

the landlord and the tenant.
27

  Previously, the landlord‟s delivery 
of possession was in exchange for the tenant‟s payment of 
rent.

28
  Now, under statutory law or the implied warranty of 

habitability, the “tenant‟s obligation to pay rent is [largely] 
dependent upon the landlord‟s performance . . . .”

29
  This shift is 

premised on various societal changes, as well as the fact that 
landlords likely have more bargaining power than the tenant, 
superior knowledge of defects and needed repairs, and better 
resources to make repairs.

30
 

Likewise, minimum standards do not require the premises 
to meet the tenant‟s every expectation or the landlord is left 
without remedy.

31
  These protections are meant to have clear 

limits.
32

  For example, no more protection is afforded tenants in 
luxurious town homes than those in studio apartments, or to 
downtown properties than suburban properties.

33
  In fact, 

individual states have a great deal of influence when creating 
statutes, choosing the applicable dwellings, and determining 
obligations and available remedies.

34
  Additionally, minimum-

standard statutes include reciprocal duties and responsibilities on 
the part of the tenant to uphold their obligations to keep the 
premises in a safe and habitable condition.

35
 

The next four sections of this note will examine the various 
minimum standards recognized by the majority of states.  
Focusing on the two most common standards, the implied 
warranty of habitability and URLTA, this comment will discuss 
the common rights and remedies of both landlords and tenants 
under the various provisions.  This note will next focus on 

 

26. Dennison, supra note 12, § 3, at 507. 

27. Id. § 1, at 499-500. 

28. Id. 

29. Id. § 1, at 500. 

30. Id.  See infra notes 131-166 and accompanying text for a further discussion on the 

changed circumstances advocating for a minimum-standard approach. 

31. ROHAN, supra note 12, § 3.01 

32. See id. 

33. Id. 

34. Id.; see infra note 168 and accompanying text for a suggested statute created 

specifically for the state of Arkansas. 

35. See generally UNIF. RESIDENTIAL LANDLORD & TENANT ACT, 7B U.L.A. 289 

(2006); ROHAN, supra note 12, § 19.05. 
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Arkansas‟s view—caveat lessee, mentioning the common-law 
exceptions, though Arkansas does not recognize them. 

1. Implied Warranty of Habitability 

To prove a typical prima facie case for a breach of implied 
warranty of habitability,

36
 the tenant must prove (1) the 

existence of a substantial defect affecting the habitability; and 
(2) that notice was provided to the landlord concerning the 
existence of the defect.

37
  What constitutes a substantial defect is 

a factual determination made on a case-by-case basis on a state-
by-state level.

38
  Some common factors considered by courts in 

determining whether a defect is substantial include: (1) the 
extent that a violation of any applicable housing code or 
building or sanitary regulations exists; (2) the nature of the 
deficiency or defect and whether it affects a vital facility; (3) 
whether a potential or actual effect upon safety and sanitation 
exists; (4) the length of time it has persisted; (5) the age of the 
structure; (6) the amount of rent; (7) whether the tenant waived 
the defect or may be subject to an estoppel defense; and (8) the 
tenant‟s responsibility for the defective condition.

39
  Commonly, 

courts cite the seriousness of the claimed defect and the length 
of time for which it persists

40
 as the most important 

considerations, and many states, through case law, have 
developed a standardized set of factors used in all cases 
involving implied warranty of habitability.

41
 

Because the definition of substantial defect can be 
determined on a state level, the situations for which relief is 

 

36. The Restatement (Second) of Property adopted the implied warranty of 

habitability over thirty years ago.  See RESTATEMENT (SECOND) OF PROPERTY: LANDLORD 

AND TENANT §§ 5.1, 5.5 (1977). 

37. Dennison, supra note 12, § 8, at 525.  A few states, however, do not require 

notice to the landlord.  See e.g., Berman & Sons, Inc. v. Jefferson, 396 N.E.2d 981, 986 

n.12 (Mass. 1979); Park West Mgmt. Corp. v. Mitchell, 391 N.E.2d 1288, 1293 n.1 (N.Y. 

1979). 

38. Dennison, supra note 12, § 11, at 529. 

39. Id. § 9, at 526. 

40. Id. 

41. See id.; see also J. C. Pugh v. Holmes, 384 A.2d 1234, 1240 (Pa. Super. Ct. 1978)  

(listing the following as factors:  “(1) whether the condition violates a housing law, 

regulation or ordinance; (2) the nature and seriousness of the defect; (3) the effect of the 

defect on safety and sanitation; (4) the length of time for which the condition has persisted; 

and (5) the age of the structure.”). 
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granted vary.
42

  For example, a North Carolina court determined 
a landlord breached the implied warranty of habitability because 
the landlord was aware yet failed to remedy several defects, 
including unsafe electrical wiring, which affected the hot water, 
heat, and appliances, as well as an inoperable lock on the 
bathroom window.

43
  Similarly, an Indiana court found a breach 

because the tenants could not gain entry to the back of the space 
because the door was blocked by a trailer, trash, and mildewed 
mattresses, the basement was covered in mildew and mold, with 
an overwhelming smell, the carpet was soggy, the kitchen had 
an odor of gas, the boards on the porch were rotted, and city 
inspectors found numerous other violations.

44
  More 

specifically, many states allow just a single, particular defect to 
constitute a breach.

45
  Examples include: a severe roach 

infestation,
46

 a leaky, collapsing ceiling,
47

 constant construction 
work by the landlord,

48
 and persistent and substantial noise by 

other tenants that interfered with a tenant‟s use of the premises 
for living purposes.

49
 

If the court finds a breach exists, there are several common 
remedies available.

50
  The first is rent abatement, meaning if the 

tenant withholds the rent, the court will substantially lower or 
eliminate the rent owed to offset the negative or inhabitable 
conditions in which the tenants resided.

51
  This remedy is useful 

because the court can use its discretion in abating the tenant‟s 
rent in accordance with the severity of breach.

52
  If the breach 

was substantial enough for rent abatement but the tenant 
continued to pay full rent, the court may reimburse the tenant 

 

42. See Dennison, supra note 12, § 11, at 529. 

43. See Cardwell v. Henry, 549 S.E.2d 587, 588-90 (N.C. Ct. App. 2001). 

44. See Geels v. Dunbar, 812 N.E.2d 857, 859-61 (Ind. Ct. App. 2004). 

45. See Dennison, supra note 12, § 11, at 529. 

46. Lawrence v. Triangle Capital Corp., 628 N.E.2d 74, 75-6 (Ohio Ct. App. 1993). 

47. Ganheart v. Executive House Apartments, 671 So. 2d 525, 527, 529 (La. Ct. App. 

1996). 

48. See Forest Hills No. 1 Co. v. Schimmel, 440 N.Y.S.2d 471, 473-75 (N.Y. Civ. Ct. 

1981). 

49. See Millbridge Apartments v. Linden, 376 A.2d 611, 613-14 (N.J. Super. Ct. 

1997). 

50. Dennison, supra note 12, § 25, at 540.  Individual states can create, recognize, or 

not recognize certain remedies at their discretion.  Id.  Therefore, theses remedies serve as 

examples to what states may follow, but are not a complete list.  Id. 

51. Id. § 26, at 540-41. 

52. Id. § 26, at 541. 



(15) NORMAN 12/4/2009  2:33 PM 

866 ARKANSAS LAW REVIEW [Vol.  62:859 

rent for the period when withholding rent would have been 
reasonable due to uninhabitable conditions.

53
  Similarly, if the 

landlord fails to repair the breach in a reasonable time and the 
tenant repairs it instead, the court can order a reduction in rent 
by the cost of repairs.

54
  Damages for personal injuries, 

emotional distress and mental anguish, and punitive damages 
may be awarded, depending on the factual situation and 
jurisdiction.

55
  Usually, the tenant must prove the “landlord 

resort[ed] to extra-legal means, involving threats and 
intimidation, to vitiate [the] landlord-tenant contract . . . the 
landlord‟s failure to provide services was intentional [or] 
malicious . . . .”

56
 

These remedies are available to the tenant only if he 
continues to reside on the property.

57
  If the tenant leaves, on his 

own admission due to uninhabitable circumstances, he must use 
the theory of breach of the covenant of quiet enjoyment and 
vacate under constructive eviction.

58
  This strategy is more risky 

for the tenant and provides no possibility for an award of 
punitive damages.

59
  If the court determines the breach was not 

substantial enough to justify the tenant vacating the premises, 
the tenant will be seen as abandoning the property and will owe 
back rent and damages to the landlord.

60
  Therefore, constructive 

eviction is a less attractive form of relief.
61

 
Though tenants are afforded substantial protection under 

the implied warranty of habitability, landlords are not, however, 
left without relief.

62
  Several defenses are available to landlords 

to combat a tenant‟s prima facie case of a breach of the implied 
warranty of habitability.

63
  The most obvious defense is a 

showing by the landlord that the breach was not substantial 
enough to materially affect habitability.

64
  The court makes this 

 

53. Id. § 26, at 542. 

54. Id. § 27, at 546. 

55. Dennison, supra note 12, §§ 28-30, at 547-53. 

56. 52 C.J.S. Landlord Tenant § 489 (2008). 

57. JESSE DUKEMINIER ET AL., PROPERTY 427-28 (6th ed. 2006). 

58. Id. at 428. 

59. Id. 

60. Id. at 429. 

61. Id. 

62. Dennison, supra note 12, § 18, at 536. 

63. Id. 

64. Id. 



(15) NORMAN 12/4/2009  2:33 PM 

2009] LANDLORD-TENANT RELATIONS 867 

determination using a predetermined set of factors.
65

  Another 
defense available to landlords is a lack of knowledge concerning 
the alleged defective condition.

66
  To generate a successful 

claim, most jurisdictions require that the tenant give the landlord 
“positive and seasonable notice of the alleged defect,” request 
that the defect be corrected, and give the landlord a reasonable 
period of time to correct the defect.

67
  Lastly, the landlord can 

argue that the tenant caused the defect.
68

  Through the use of 
expert testimony, the landlord can argue that the condition 
persisted and the tenant made such condition worse “by waiting 
an inordinate amount of time before reporting it to the landlord,” 
and therefore, the landlord is not responsible.

69
 

2. Uniform Residential Landlord and Tenant Act 

Many states adopted a statutory minimum standard similar 
to implied warranty of habitability based on the URLTA.

70
  The 

National Conference of Commissioners on Uniform State Laws, 
recognizing the changing relationship between landlords and 
tenants, established a model law.

71
  Like the implied warranty of 

habitability, this uniform law can be and often is modified on a 
state-by-state level.

72
  URLTA, however, stipulates three main 

goals a state adopting the statutory form must follow: 

(1) to simplify, clarify, modernize, and revise the law 
governing the rental of dwelling units and the rights and 
obligations of landlords and tenants; (2) to encourage 
landlords and tenants to maintain and improve the quality 
of housing; and (3) to make uniform the law with respect to 
the subject of this Act among those states which enact it.

73
 

 

65. See supra notes 36-38 and accompanying text. 

66. Dennison, supra note 12, § 10, at 528. 

67. Id. 

68. Id. § 20, at 536-37. 

69. Id. 

70. See ROHAN, supra note 12, § 19.05[9][a] & n.85 (outlining states that follow the 

implied warranty of habitability, states that follow the implied warranty but supplement it 

with a statute, and states that have created a statutory version of URLTA). 

71. UNIF. RESIDENTIAL LANDLORD & TENANT ACT §1.102, 7B U.L.A. 292 (2006). 

72. Wanda Ellen Wakefield, Annotation, Tenant's Recovery of Damages for 

Emotional Distress under Uniform Residential Landlord and Tenant Act, 6 A.L.R.4th 528, 

529 (1981). 

73. UNIF. RESIDENTIAL LANDLORD & TENANT ACT §1.102, 7B U.L.A. 292; see also 

Prettyman, supra note 3, at 72 (demonstrating that the modifications by Arkansas to the 



(15) NORMAN 12/4/2009  2:33 PM 

868 ARKANSAS LAW REVIEW [Vol.  62:859 

The basic notion, very similar to the implied warranty of 
habitability, is that the landlord “comply with the requirements 
of applicable building and housing codes that materially affect 
health and safety.

74
  In addition, after receiving adequate notice, 

landlords should make all repairs to keep the premises fit and 
habitable, keep common areas clean and safe, and maintain 
electrical, plumbing, sanitary, heating, ventilating, air 
conditioning and other facilities and appliances, like elevators, 
in good, working condition.

75
 

Common remedies for the breach of the URLTA are 
similar to those available for a breach of the implied warranty of 
habitability, but because this minimum standard is statutory, the 
remedies may vary by state.  First, if the repair is minor, the 
tenant may deduct the cost of the repair from the amount of 
rent.

76
  If the breach is more substantial, such as a failure to 

provide hot water, heat, electricity, or gas, the tenant may be 
able to procure services at the eventual expense the landlord.

77
  

Additionally, a tenant may be able to recover damages based on 
the reduced rental value of the premises or reimbursement for 
substitute housing during the period of landlord 
noncompliance.

78
  The tenant may terminate the rental 

agreement without penalty if the tenant delivers a written notice 
to the landlord that states the reason for breach and that the 
rental agreement will terminate at least thirty days after the 
landlord receives the notice if the breach is not remedied in 
fourteen days.

79
 

Under the URLTA, landlords also have several remedies 
available to them for tenant noncompliance or misconduct.  In 
fact, the tenant has a list of obligations on which the landlord 
can bring action if the tenant does not comply.

80
  Under these 

obligations, the tenant must: 

 

URLTA “are so extensive that section 3 of the purpose clause of the URLTA was 

eliminated, further underscoring the variance between Arkansas‟s landlord-tenant law and 

that the rest of the country”). 

74. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 2.104(a)(1), 7B U.L.A 326. 

75. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 2.104, 7B U.L.A 326. 

76. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.103(a), 7B U.L.A. 382. 

77. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.104, 7B U.L.A. 383. 

78. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.104, 7B U.L.A. 383. 

79. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.101(a), 7B U.L.A. 375. 

80. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 3.101, 7B U.L.A. 369. 
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(1) comply with all obligations primarily imposed upon 
tenants by applicable provisions of building and housing 
codes materially affecting health and safety; (2) keep that 
part of the premises that he occupies and uses as clean and 
safe as the condition of the premises permit; (3) dispose 
from his dwelling unit all ashes, garbage, rubbish, and other 
waste in a clean and safe manner; (4) keep all plumbing 
fixtures in the dwelling unit or used by the tenant as clear 
as their condition permits; (5) use in a reasonable manner 
all electrical, plumbing, sanitary, heating, ventilating, air-
conditioning, and other facilities and appliances including 
elevators in the premises; (6) not deliberately or negligently 
destroy, deface, damage, impair, or remove any part of the 
premises or knowingly permit any person to do so; and (7) 
conduct himself and require other persons on the premises 
with his consent to conduct themselves in a manner that 
will not disturb his neighbors‟ peaceful enjoyment of the 
premises.

81
 

Moreover, if the tenant or a member of the tenant‟s family 
causes a violation, the tenant cannot obtain relief under this 
Act.

82
  If the tenant fails to correct the violation, the landlord can 

bill the tenant for the work needed to remedy the damage 
caused.

83
 

3. Strict Liability 

In recent years, a few courts have elected to extend tenant 
protections beyond a minimum-standard approach and apply 
strict liability, an original tort, to landlords‟ actions.

84
  The most 

common situations concern latent defects and lingering lead 
paint.

85
  Although sparsely applied, this concept is still 

important to consider as an evolving way of holding landlords 
responsible for their rented properties.

86
 

 

81. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 3.101, 7B U.L.A. 369. 

82. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.103, 7B U.L.A. 382. 

83. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 4.202, 7B U.L.A. 400. 

84. Francis M. Dougherty, Annotation, Strict Liability of Landlord for Injury or 

Death of Tenant or Third Person Caused by Defect in Premises Leased for Residential 

Use, 48 A.L.R.4th 638, 643 (1986). 

85. See, e.g., Sara Outterson, Note, Getting the Lead Out: Revising Lead Hazard 

Legislation to Reach Children in Poverty, 31 WM. & MARY ENVTL. L. & POL‟Y REV. 829, 

855 (2007). 

86. 62A AM. JUR. 2D Premises Liability §§ 758-64 (2007). 
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For example, in Becker v. IRM Corp.,
 87

 after a tenant 
slipped and fell against a non-tempered glass shower door and 
was injured, a California court held that the landlord in the 
business of leasing apartments was strictly liable in tort for 
injuries resulting from a latent defect with the door because the 
defect existed at the time the premises was let.

88
  Some courts 

have extended latent-defect strict liability to guests, in addition 
to the leasing residents.

89
  Similarly, although illegal for nearly 

thirty years, lead paint still existing in homes can cause multiple 
disabilities in children.

90
  As a result, a few states passed laws 

declaring that renting a home with lead hazards to a family with 
children is a strict-liability offense.

91
 

C. Arkansas’s View: Common-Law Caveat Lessee 

The Arkansas Legislature refuses to adopt any version of 
the majority‟s minimum standard views, such as implied 
warranty of habitability or URTLA.

92
  Instead, Arkansas law 

mandates a strict interpretation of the common law, stating the 
landlord has no responsibility for the safety, sanitation, or 
overall condition of the property leased.

93
  Those who support 

the current legislation, attempt to justify this view with a variety 
of arguments, including the agricultural nature of the state and 
the ability to contract repair provisions into the lease 
agreement.

94
 

In other states, as the relationship between landlords and 
tenants first began to change, most courts transitioned into the 
minimum-standard approach by first adopting various 
exceptions to the common law, balancing tenants and landlord 
responsibilities within caveat lessee.

95
  Though the exceptions 

 

87. 698 P.2d 116 (Cal. 1985). 

88. Id. at 122. 

89. See Dougherty, supra note 84, § 4. 

90. Outterson, supra note 85, at 830. 

91. Id. at 855-56. 

92. See supra note 4 and accompanying text. 

93. ARK. CODE ANN. § 18-16-110 (Supp. 2009); ARK. CODE ANN. §§ 18-17-101 to -

913 (Supp. 2009). 

94. See Propst v. McNeill, 326 Ark. 623, 626, 932 S.W.2d 766, 768 (1996); see also 

infra notes 129-37 and accompanying text. 

95. See Kathryn Hake, Comment, Is Home Where Arkansas’s Heart Is?: State Adopts 

a Unique Statutory Approach to Landlord Tort Liability and Maintains Common Law 

“Caveat Lessee,” 59 ARK. L. REV. 737, 745 (2006). 
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are not recognized in Arkansas, understanding these exceptions 
is essential to gain the full view of caveat lessee and its 
necessary transition.

96
 

The first exception concerns a short-term lease for a 
furnished space.

97
  This exception reasons that a tenant leasing 

such a property has “the time, the opportunity, nor the incentive 
to thoroughly inspect the premises prior to agreeing to the 
lease,” as would a longer-term tenant.

98
  Here, a defect or other 

problem affecting the habitability, which a tenant could 
normally inspect and become of aware of beforehand, is the 
responsibility of the landlord.

99
 

Latent defects create another exception.
100

  Under this 
exception, the landlord is held responsible for any dangerous 
conditions of which he was previously aware and that the tenant 
could not easily spot during a pre-lease inspection of the 
property.

101
  This exception is very similar to the assurance 

given to new homeowners.
102

 
Common-area maintenance is another recognized 

exception.
103

  This exception stems from the fact that common 
areas are not the responsibility of any one tenant, and no one 
tenant should reasonably be required to bear that burden of 
maintenance.

104
  Therefore, the responsibility logically falls on 

the actual owner of the common area, the landlord.
105

 
Another recognized exception, rooted in tort law, holds that 

if a landlord promised to repair a defect and failed to do so and 
the tenant was injured as a result, the landlord is responsible.

106
  

This is the only exception that may be somewhat recognized by 
the state of Arkansas, but it has yet to be fully applied.

107
  In 

Stalter v. Akers, the Arkansas Supreme Court stated that in order 

 

96. Id. 

97. Id. at 749. 

98. Id. 

99. See, e.g., Ingalls v. Hobbs, 31 N.E. 286, 286 (Mass. 1892) (finding an implied 

warranty when the tenant contracts for “immediate use” of the premises). 

100. Hake, supra note 95, at 749. 

101. Id.; see also, e.g., Dorswitt v. Wilson, 125 P.2d 626, 627 (Cal. Ct. App. 1942). 

102. Maddex, supra note 17, at 590-94. 

103. Hake, supra note 95, at 749. 

104. Id. 

105. See, e.g., Lay v. Dworman, 732 P.2d 455, 458 (Okla. 1986). 

106. Maddex, supra note 17, at 583. 

107. Stalter v. Akers, 303 Ark. 603, 607, 798 S.W.2d 428, 430 (1990). 
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for the exception to possibly apply, the agreement must be 
express, and a “gratuitous promise to repair, unsupported by 
consideration, is not sufficient to impose upon the landlord a 
duty to carry out the promise.”

108
  Despite this promising 

language, Arkansas courts have yet to apply this exception. 
The last exception applies only to properties in which the 

lease is entered into before the construction of the property is 
complete.

109
  This exception is applied because the tenant cannot 

reasonably or sufficiently inspect the premises for defects before 
its construction is complete.

110
  Additionally, just as in new 

home construction, there is usually a period of time for which 
warranties or other guarantees of construction are applicable to 
problems, often letting the landlord off the hook regardless.

111
 

III.  TIME FOR CHANGE 

The passage of the Arkansas Residential Landlord-Tenant 
Act during the 2007 legislative session

112
 solidified the fact that 

Arkansas continues to follow caveat lessee at a time when other 
states are moving forward and imposing minimum standards of 
responsibility on landlords and tenants.

113
  In fact, critics of this 

Act renamed it “The Landlord Protection Act,” because it offers 
little-to-no protection to tenants and much to landlords.

114
  

Ironically, the legislature states its purpose as to “simplify, 
clarify, modernize, and revise” the law governing the rights and 
obligations of landlords and tenants” and “encourage landlords 
and tenants to maintain and improve the quality of housing.”

115
  

To make an honest effort to meet these stated goals, the 
legislature needs to reconsider the Landlord-Tenant Act of 2007 
by thoroughly reexamining recent requests from the court and 
prior justifications for caveat lessee. 

 

108. Id. 

109. Maddex, supra note 17, at 583. 

110. Id. at 583 n.54. 

111. See Wawak v. Stewart, 247 Ark. 1093, 1097-1101, 449 S.W.2d 922, 924-26 

(1970) (recognizing that in Arkansas, the purchaser of a new construction has not only 

express but also implied warranties under which they can make claims of inhabitability). 

112. Act 1004, 2007 Ark. Acts 5110 (codified as amended at ARK. CODE ANN. §§ 

18-17-101 to -913 (Supp. 2009)). 

113. Prettyman, supra note 3, at 71. 

114. Id. 

115. ARK. CODE ANN. § 18-17-102 (Supp. 2009). 



(15) NORMAN 12/4/2009  2:33 PM 

2009] LANDLORD-TENANT RELATIONS 873 

A. Recent Invitations for Review by the Court 

The Arkansas Supreme Court first recognized the doctrine 
of caveat lessee as common law in 1897, as it remained until 
codification in 2005.

116
  The cases immediately preceding 

codification, however, asserted that this doctrine may be in need 
of review.

117
  In the 1996 case Propst v. McNeill, James Propst 

rented a hanger space to store his airplane.
118

  Propst asserted the 
space had a latent defect that led to the damage of his plane 
during a windstorm.

119
  The Arkansas Supreme Court found his 

evidence “sorely lacking” and declined to reexamine the 
doctrine in this specific case due to its facts.

120
  The court did 

state, however, that it did not “foreclose its possible review of 
the caveat lessee rule and the efficacy in abandoning that rule in 
the future,” but the facts of Propst did not constitute a situation 
that warranted departure.”

121
 

Similarly, in the 2001 case Thomas v. Stewart, Katherine 
Thomas‟s child was injured after a second-floor balcony railing 
gave way.

122
  Thomas stated that the railing had a latent defect 

that made it dangerous and argued that Arkansas should 
recognize the latent-defect exception to the common-law rule.

123
  

In response, the Arkansas Supreme Court stated, “[W]hile we do 
not foreclose the possibility of considering this issue in the 
future, we decline to address the question further here for 
several reasons,” including an incomplete brief by Thomas‟s 
counsel, which included only one supporting case.

124
  The court 

commented, “In the absence of any such research or authority, 
we are hesitant to address the matter” because “we simply do 
not believe we are in the best-informed position to make 
relatively sweeping changes to our common law.”

125
 

In his concurring opinion, Justice Robert L. Brown agreed 

 

116. See supra notes 5-6 and accompanying text. 

117. See Thomas v. Stewart, 347 Ark. 33, 41-42, 60 S.W.3d 415, 420-21 (2001); 

Propst v. McNeill, 326 Ark. 623, 625, 932 S.W.2d 766, 767 (1996). 

118. Propst, 326 Ark. at 624, 932 S.W.2d at 767. 

119. Id. 

120. Id. at 627, 932 S.W.2d at 769. 

121. Id. at 627, 932 S.W.2d at 768. 

122. Thomas, 347 Ark. at 35-36, 60 S.W.2d at 416. 

123. Id. at 36, 60 S.W.2d at 417. 

124. Id. at 41, 60 S.W.2d at 420. 

125. Id. at 41-42, 60 S.W.2d at 420-21. 
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it was not logical to make such changes without the proper 
briefs or supporting information.

126
  Nonetheless, he highlighted 

that the Arkansas General Assembly had met three times since 
the Propst decision in which the court urged the legislature to 
take a fresh look at landlord-tenant relations.

127
  Further, Justice 

Brown advised the court to revisit this issue at the next 
appropriate opportunity because the legislature had failed to take 
action.

128
  He emphasized that when the General Assembly had 

failed to act in the past, the court would nonetheless make 
significant changes to its common law, and the “issue of 
landlord liability for negligence to guest and tenants deserves 
attention either by the General Assembly or, failing that, by this 
court.”

129
 

Regardless of the push for reconsideration and possibly 
because of the threat the court might overturn the common law 
on its own, the legislature‟s response to Brown‟s concurrence in 
Thomas was the codification of caveat lessee.

130
  Consequently, 

when Rachael Tennell fell over a protruding steel plate that the 
landlord was aware of yet failed to remove, the court declined to 
revisit caveat lessee because the issue was best suited for 
determination by the legislature.

131
  The court further explained, 

“[T]he legislature, rather than the courts, is empowered to 
declare public policy, . . . and whether a law is good or bad, wise 
or unwise, is a question for the legislature, rather than the 
courts.”

132
 

After the codification of the common law, the court does 
not appear to be, or desire to be, in a position to bring the needed 
change to landlord-tenant relations.  In fact, most states have 
abandoned the common law and changed landlord-tenant 
relations legislatively.

133
  Therefore, the Arkansas Legislature 

should advance the state‟s landlord-tenant laws, acknowledging 
the arguments that supported caveat lessee in the nineteenth 

 

126. Thomas, 347 Ark. at 42, 60 S.W.2d at 421 (Brown, J., concurring). 

127. Id. at 43, 60 S.W.2d at 421. 

128. Id. 

129. Id. at 44, 60 S.W.2d at 422. 

130. See ARK. CODE ANN. § 18-16-110 (Supp. 2009). 

131. Tennell v. Midtown Apartments Ltd. P‟ship, No. CA 06-127, 2006 WL 

3307466, at *1-3 (Ark. Ct. App. Nov. 15, 2006). 

132. Id. at *3 (citations omitted). 

133. See Propst v. McNeill, 326 Ark. 623, 626, 932 S.W.2d 766, 768 (1996). 
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century have diminished in the twenty-first. 

B. Diminishing Justifications for Caveat Lessee 

Continuing caveat lessee in Arkansas is not reasonable or 
in the best interest of the state and its residents.  The rationale 
surrounding the old common-law doctrine has diminished, and 
has been replaced with a need for minimum-standard 
requirements.  These changes, discussed below, include the 
disappearance of jack-of-all-trades, changes in the purposes of 
leases, developments in consumer and contract law, increase in 
social responsibility, inappropriateness of tenant groups in 
Arkansas, and the ease of transition into a minimum-standard 
approach. 

1. Disappearance of the Jack-of-All-Trades and the 
Changing Purpose of Leases 

Caveat lessee was created for agrarian societies where the 
land was used primarily for farming and contained few, if any, 
simple structures.

134
  The assumption was that the tenants, as 

often was the case, were jacks-of-all-trades and held the 
knowledge, resources, and interests to fix and maintain the 
leased property because it was their source of income or 
sustenance for a period of years.

135
  In contrast, most tenants 

today rent specifically for the building on the land for shelter, 
not sustenance or income, and many rent only for a temporary 
period of a year or less.

136
  Therefore, the modern tenant does 

not have a significant interest or the ability to obtain financing to 
complete major repairs.

137
  In most cases, requiring a full-out 

inspection before moving into the rented space is too expensive 
and not practical, especially those moving from out-of-town or 
state.

138
  Additionally, multifamily structures are often very 

complex so that the tenant, even if he possessed the knowledge, 
resources, and interest to repair, cannot because he has no access 

 

134. See supra note 15 and accompanying text. 

135. ROHAN, supra note 12, § 3.01. 

136. See id. 

137. Barbara Jo Smith, Tenants in Search of Parity With Consumers: Creating a 

Reasonable Expectations Warranty, 72 WASH. U. L.Q. 475, 484 (2004). 

138. See id. 
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to the part of the structure that needs repair.
139

 
Claiming that Arkansas is different from other states by the 

fact that it is still rural is not enough to justify keeping caveat 
lessee.  Other primarily rural states, like Iowa, Nebraska, and 
Montana,

140
 adopted minimum-standard legislation years ago, as 

have surrounding southern states such as Tennessee, Texas, and 
Oklahoma.

141
  This argument is further discredited by the fact 

that residential leases occur much more in urban and suburban 
areas than rural areas, as many work in or around population 
centers, not farms.  Regardless, if agricultural leases are still a 
concern, many states have statutory provisions that exclude 
agricultural leases, only applying the minimum standard to 
purely residential situations.

142
 

2. Modern Developments in Consumer and Contract Law 

As consumer-protection law developed, several courts 
recognized “that a lease is . . . more importantly, a contractual 
relationship”

143
 and that tenancies more closely resembled 

transactions for consumer goods and services that involved 
parties‟ interdependent rights and obligations.

144
  A sense of 

contractual relationship encouraged tenants and landlords to 
develop new expectations, as noted by Justice Skelly Wright in 
Jarvins v. First National Realty Corp., “[w]hen American city 
dwellers, both rich and poor, seek „shelter‟ today, they seek a 
well known package of goods and services—a package which 
includes not merely walls and ceilings, but also adequate heat, 
light and ventilation, serviceable plumbing facilities, secure 
windows and doors, proper sanitation, and proper 
maintenance.”

145
  This package of goods and services is in need 

of an implied warranty of habitability or other minimum 
standard to provide relief in a situation of mutual dependence, 

 

139. Id. 

140. See IOWA CODE ANN. § 562A.1 (West 2009); MONT. CODE ANN. § 70-24-101 

(West 2009); NEB. REV. STAT. § 76-1410 (West 2009). 

141. See OKLA. STAT. ANN. tit. 41, § 101 (West 2009); TENN. CODE ANN. § 66-28-

101 (West 2009); TEX. PROP. CODE ANN. § 91.001 (West 2009). 

142. UNIF. RESIDENTIAL LANDLORD & TENANT ACT § 1.202 cmt., 7B U.L.A. 297 

(2006). 

143. Lemle v. Breeden, 462 P.2d 470, 474 (Haw. 1969). 

144. See Smith, supra note 137, at 484. 

145. 428 F.2d 1071, 1074 (D.C. Cir. 1970). 
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where the payment of rent is conditioned on the “habitability of 
the premises provided to them.”

146
 

Moreover, to assume that most Arkansas tenants expect or 
understand their relationship with their landlords under the terms 
of caveat lessee is impractical.

147
  Rather, most tenants likely 

expect “at least in the residential context, that the landlord 
would have much more responsibility than merely collecting 
rent and transferring the land to the tenant.”

148
  Courts note that 

tenants, like other consumers, are in a position of unequal 
bargaining power and usually have no other option than a 
preprinted lease that favors the landlord.

149
  Leases that have 

“six, legal-sized pages with forty-three numbered paragraphs, 
and several that are not numbered . . . one or more of fourteen 
categories of preprinted addenda, or up to three additional 
categories marked „other‟” are not unusual.

150
  Because of 

common expectations and unequal bargaining power, many 
believe tenants should also benefit from the protections available 
to general consumers under federal and state regulations 
“involving such things as deceptive trade practices, the 
collection of consumer debts and the reporting of consumer 
credit history.”

151
 

3. Increase in Social Responsibilities on a Community 
Level 

Furthermore, modern courts reason that community-
imposed health-and-safety standards impute or create a 
community duty that should extend to tenants and landlords in 
the form of a minimum standard of habitability.

152
  The court in 

Pines v. Perssion explained: 

[T]he frame of reference in which the old common law rule 
operated has changed.  Legislation and administrative rules, 
such as . . . building codes and health regulations, all 
impose certain duties on a property owner with respect to 

 

146. Mary B. Spector, Tenants’ Rights, Procedural Wrongs: The Summary Eviction 

and the Need for Reform, 46 WAYNE L. REV. 135, 171 (2001). 

147. Maddex, supra note 17, at 583-84. 

148. Id. at 584. 

149. Smith, supra note 137, at 484. 

150. Spector, supra note 146, at 195-96. 

151. Id. at 179-80. 

152. See generally Pines v. Perssion, 111 N.W.2d 409 (Wis. 1961). 
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the condition of his premises . . . .  The need and social 
desirability of adequate housing for people in this era of 
rapid population increases is too important to be rebuffed 
by that obnoxious legal cliché, caveat emptor.

153
 

Similarly, Arkansas has a social responsibility to maintain the 
health and welfare of the state‟s citizens.  With certain areas 
growing rapidly, many residents will likely rent at some point.

154
  

Providing continuity to new residents, considering every state 
except Arkansas recognizes some type of minimum-standard 
requirements, is especially important as they help develop and 
support Arkansas.  

This does not, however, mean that Arkansas would, or 
should, necessarily have the same minimum-standard 
requirements as a community in New York or California.

155
  The 

implication of a minimum standard only “requires that a 
landlord establish and maintain a residential property in a 
reasonably safe and healthy condition based on community 
standards . . . .”

156
  Individual states have leeway in determining 

standards, as minimum standards should be based on 
“minimum” health and safety regulations, not based on tenant‟s 
expectations.

157
  Tenants are still are going to “get what [they] 

pay for,” and as such, obtaining housing well above the required 
minimum standard is going to cost more.

158
  Also, 

differentiations concerning common-area maintenance can be 
made between single-family rental dwellings. 

4. Tenant Unions and Groups Not Suitable 

A suggested, yet unlikely successful, solution to the 
landlord-tenant dilemma in Arkansas is tenant education or the 
formation of tenant unions.  The Attorney General of Arkansas 
already sponsors a website to warn tenants of their rights, or the 
lack thereof.

159
  This, however, is not sufficient a solution for 

 

153. Id. at 595-96. 

154. See generally CTR. FOR BUS. & ECON. RESEARCH, SAM WALTON COLL. OF 

BUS., UNIV. OF ARK., ARKANSAS POPULATION PROJECTS: 2003-2005 (2003). 

155. See Maddex, supra note 17, at 586-87. 

156. Id. 

157. ROHAN, supra note 12, § 3.01 

158. Id. 

159. See Consumer Tips: What You Should Know About Landlord/Tenant Rights, 

http://www.ag.state.ar.us/consumers_consumer_tips_landlord_tenant.html (last visited Feb. 



(15) NORMAN 12/4/2009  2:33 PM 

2009] LANDLORD-TENANT RELATIONS 879 

Arkansas.  The only cities where such education and unionism 
has provided “regular, free advice to tenants in need” are larger 
cities with vast resources and a history of union success.

160
 

For example, Chicago tenant groups negotiated that 
“landlords must provide new and renewing tenants with a 
written summary of their rights, and a failure to do so is grounds 
for termination of the lease.”

161
  Arkansas lacks the resources, 

like universal access to the Internet and the successful unionist 
history of Chicago, to accomplish such a goal.  To create such 
resources would be time consuming, expensive, and logistically 
difficult because the state‟s population is widespread, not 
concentrated in one city.  Basically, there are many more in need 
than there are advocates or resources.  To educate the population 
effectively, it is going to take more than a website.

162
 

5. Ease of Transition to a Bright-Line Rule 

Lastly, an established one-hundred-year-old precedent is no 
excuse for refusing to amend a law that is need of change.  The 
adoption of a minimum-standard approach in Arkansas would be 
an easy transition.  Such standards are not totally novel concepts 
to the state;

163
 Arkansas has recognized an implied warranty to 

newly built homes since 1970.
164

  Thus, this concept is 
understood and recognized by legislatures, courts, and citizens 
alike.  As noted in the preceding sections, the legislature can 
create and enact a statute specifically for Arkansas‟s citizens, 
taking into account community expectations.  Additionally, 
there is an abundance of case law and statutes from every other 
surrounding jurisdiction that has already adopted minimum 
standards to assist the legislature in the development of a statute 
properly suited for the state.  These resources, combined with 
the fact many residents are already familiar with a minimum 
standards approach, would allow an easy transition. 

 

18, 2009) 

160. See Mary Spector, Tenant Stories: Obstacles and Challenges Facing Tenants 

Today, 40 J. MARSHALL L. REV. 407, 422 (2007). 

161. Id. 

162. See id. 

163. See Wawak v. Stewart, 247 Ark. 1093, 1097-1101, 449 S.W.2d 922, 924-26 

(1970). 

164. Id. 
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IV.  CONCLUSION 

A landlord‟s dilemma is understandable, but so is that of a 
tenant.  Accordingly, landlord-tenant legislation should give the 
tenant a “full and fair trial without creating undue hardship on 
the landlord.”

165
  This is possible with the adoption of a 

carefully designed statute.  Current Arkansas law presumes that 
the “tenant is always in the wrong and the landlord is always in 
the right.”

166
  The reality is that the wrong goes both ways.  

There are very bad tenants, as well as very bad landlords, and 
the majority fall in between.

167
  The legislature should strive to 

protect that majority, which includes both landlords and tenants.  
In order to do this, the legislature should consider how Arkansas 
can form a law with actual applicability that will protect 
landlords and tenants alike, taking a step back from the 
perspective of lobbyist groups.

168
 

Various jurisdictions have achieved this goal.  Primarily, 
surrounding states and those in Arkansas‟s circuit have done 
well and serve as a good gauge to what types of rules and 
regulations would be best suited for Arkansas.  Specifically, 
Nebraska, a fellow Eighth Circuit state, and Oklahoma, have 
excellent examples of landlord-tenant laws, both of which are 
heavily based on URLTA.

169
  Having a sense of balance or 

equality concerning the rights of tenants and landlords, these 
statutes still allow much leeway to landlords of single-family 
dwellings and allow reasonable modifications that were in a 
separate writing and made in good faith.

170
 

In the appendix below, the URLTA, Nebraska law, and 
Oklahoma law are combined to form an applicable landlord-
tenant statute specifically for Arkansas.

171
  This suggestion 

concerns only the rights and responsibilities of landlords and 
tenants.  Once the rights and responsibilities are determined, the 

 

165. Prettyman, supra note 3, at 81. 

166. Id. at 82. 

167. Id. 

168. See id. (suggesting that Arkansas‟s realty lobby groups play a vital role in the 

non-adoption because the law, as it stands, strongly favors them). 

169. See NEB. REV. STAT. § 76-1419-27 (West 2009); OKLA. STAT. ANN. tit. 41, § 

118-127 (West 2009). 

170. See OKLA. STAT. ANN. tit. 41, § 118-127. 

171. See OKLA. STAT. ANN. tit. 41, § 118-127; UNIF. RESIDENTIAL LANDLORD & 

TENANT ACT, 7B U.L.A. 289 (2006). 
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legislature can look to URLTA and other statutes to determine 
the best remedies and damages for breach of such laws.  Overall, 
to achieve legislation that truly modernizes landlord-tenant law, 
the legislature cannot look not solely to the dilemma of the 
landlord but, instead, needs to equally consider the hardships of 
the tenant.  The time has come for Arkansas to support all 
citizens, landlord and tenant alike, by adopting minimum-
standard legislation. 

ASHLEY E. NORMAN 
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APPENDIX 
Landlord to Maintain the Premises: 

1.  A landlord, at all times during the tenancy, shall: 
(a) Comply with the requirements of the applicable 

building and housing codes materially affecting health and 
safety; 

(b) Except for in the case of a single family residence, keep 
all common areas of his building grounds, facilities and 
appurtenances in a clean, safe, and sanitary condition; 

(c) Make all repairs and do whatever is necessary to put 
and keep the tenant‟s dwelling unit and premises in a fit and 
habitable condition; 

(d) Maintain in good and safe working order and condition 
all electrical, plumbing, sanitary, heating, ventilation, air-
conditioning and other facilities and appliance, including 
elevators supplied or required to be supplied by him; 

(e) Supply running water and reasonable amounts of hot 
water at all times and reasonable heat except where the building 
that includes the dwelling unit is not required by law to be 
equipped for the purpose, or the dwelling unit is so constructed 
that heat or hot water is generated by an installation within the 
exclusive control of the tenant and supplied by a direct public 
utility connection; and 

(f)Provide and maintain appropriate receptacles and 
conveniences for the removal of ashes, garbage, rubbish and 
other waste incidental to the occupancy of the dwelling unit and 
arrange for the frequent removal of such wastes; 

2.  The obligations imposed by this section are not intended 
to change existing tort law in the state. 

3.  The landlord and tenant of a single family residence 
may agree that the tenant perform the duties in 1(e) and (f) of 
this section and also specified repairs, maintenance tasks, 
alterations, and remodeling, but only if the transaction is in 
writing, for good consideration, entered into in good faith and 
not for the purpose of evading the obligations of the landlord. 

4. The landlord and tenant of a dwelling unit other than a 
single family residence may agree that a tenant is to perform 
specified repairs, maintenance tasks, alterations, or remodeling 
only if: 

(a) The agreement of the parties is entered into in good 
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faith and not for the purpose of evading the obligations of the 
landlord; 

(b) Is set forth in a separate writing signed by the parties 
and supported by adequate consideration; and; 

(b) The agreement does not diminish or affect the 
obligation of the landlord to other tenants in the premises; 
Tenant to Maintain the Dwelling Unit: 

1.  A tenant, at all times during the tenancy, shall: 
(a) Comply with all obligations primarily imposed upon 

tenants by applicable provisions of building and housing codes 
materially effecting health and safety; 

(b) Keep that part of the premises that he occupies and uses 
as clean and safe as the condition of the premises permit, and 
upon termination of the tenancy, place the dwelling unit in as 
clean condition, excepting ordinary wear and tear, as when the 
tenancy commenced; 

(c) Dispose from his dwelling unit all ashes, rubbish, 
garbage, and other waste in a clean and safe manner; 

(d) Keep all plumbing fixtures in the dwelling unit or used 
by the tenant as clean as their condition permits; 

(e) Use in a reasonable manner all electrical, plumbing, 
sanitary, heating, ventilating, air-conditioning, and other 
facilities and appliance including elevators in the premises; 

(f) Not deliberately or negligently destroy, deface, damage, 
impair or remove any part of the premises or knowingly permit 
any person to do so; 

(g) Conduct himself and require other persons on the 
premises with his consent to conduct themselves in a manner 
that will not disturb his neighbors‟ peaceful enjoyment of the 
premises; and; 

(h) Abide by all bylaws, covenants, rules or regulations of 
any applicable condominium regime, cooperative housing 
agreement, or neighborhood association not inconsistent with 
the landlord‟s rights or duties. 
Rules and Regulations: 

(A) A landlord, from time to time, may adopt a rule or 
regulation, however described, concerning the tenants‟ use and 
occupancy of the premises. It is enforceable against the tenant 
only if: 

(1) Its purpose is to promote the convenience, safety, or 
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welfare of the tenants in the premises, preserve the landlord‟s 
property from abusive use, or make a fair distribution of services 
and facilities held out for the tenants generally; 

(2) It is reasonably related to the purpose of which it is 
adopted; 

(3) It applies to all tenants in the premises in a fair manner; 
(4) It is sufficiently explicit in its prohibition, direction, or 

limitation of the tenant‟s conduct to fairly inform him of what he 
must or must not do to comply; 

(5) It is not for the purpose of evading the obligations of the 
landlord; and 

(6) The tenant has notice of it at the time he enters into the 
rental agreement.  A rule or regulation adopted after the tenant 
enters into the rental agreement is enforceable against the tenant 
if reasonable notice of its adoption is given to the tenant and it 
does not work a substantial modification of his bargain. 

(B) If a rule or regulation is adopted after the tenant enters 
into the rental agreement that works a substantial modification 
of his bargain it is not valid unless the tenant consents to it in 
writing. 

 


